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London, Printed for Tho. *ParkfturSt at the Bible and Three 


Concerning 


FXCOMMUNICATION: 


As Executed by Officials. And concerning the Common Law 
Writs, De Excommunicato capiendo, and De Cautione admiitenda ; For the 
puniſhmenr of perſons Excommunicated, and their Deliverance 


. from rhe pumſhment. 


= 


VVherein is Examined, Whether the Execution of the former 
as Executed by many, be nor. a profanation of a great Ordinarcenf God ; 
Wherher by the ficond the Subjefts in many Caſes be not unwarran- 
tab.y. oppreſſed; As alſo: by the difficult granting of the other, 
which 1s a Common Law #yitr, andthe right of c- 
very Subject to be obrained wirhour dithculty? 


Diſcourſed ina Letter to-an Honourable Friend; by one who is a 
Friend to the Engliſh Liberty. | 


Wrote before the Parliament which Sat from March, 1678, to the 
end of 2fay, 1679, and now publiſhed, 


- ee mem 


Ads. 19. 15. Feſus I know, and Paul I know, but who are you ? 
Job. 6. 25. How forcible are right words ? But what doth your arguing 
reprove f | | 


w — 


a_——_—_— C——_—— 


Hujns [Scilicet Pape] poteſtatem, huic cumdivino manere ſublatam 

efſe manifeſtum eſt, & ne quid ſupereſſet, quo non plane frattam il- 
lius vim efſe conſtaret, leges un, decreta, aty, imnſtitita, que 
«b Aythore Epiſcopo Romano profetta ſunt, prorſus abroganda 
eenſuimm. Epitt. Hen: 8. prefixa libro cui Titulus, Reformatio 


Legum Ecclef. impr. Londini. Anno 1641: 


—_—— 


Crowrs at the lower end of C heap-ſide, 1680. 
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_ *, "To. bis highly honoured Friend, J. B. Efa; 


Honoured Sir, * 

HE » charitable deſign of this Paper is ( amongſt the 
many opprefled, which His Moſt Sacred Majeſty, in 
- conjunttion. with His two Houſes of Parliament, hath: 
"made to-go free, ) to ſhew you one ſpecies of Priſo- 
ners, whom no Parliament hath had leiſure as yet to take notice of x 
who beſeecyour Honours, that you- would alfoallow them to be 
Priſoners of hope, being ſuch as no At? of Habeas Grpm will relieve. 
The Adverfaries of the on-corformſts,” could not be fatisfiedthat 
their Miniſters were outed of their livings, and (many of them) of 
their whole Subſiftence for themſelves, Wives and Children, and by 
another A forbidden to reſide in any place where they might expect 
a relief: from- the Charity of good People, but many of them have 
been purſued to Excommunication upon the Statutes for not coming 
to their Parifh Church, (though certainly they being Miniſters of the 
Goſpel, were themſelves obliged to Preach on Lords Days,) and 
being excommunicated, they have had the old Common Law writ, de 
excommnicato capiendo taken: out, and ſome of them upon it have 
been detained 3, 4, 7 Years; nor at the endof that Term, have 
their mercileſs Enerries been willing to let them out, or let them. 
take the advantage of the Law to come out, and amongſt the ordi- 
nary people, not a few have been thus uſed; to the ruine of many 
Families, the exhauſting great Sums of Money moſt injuriouſly from 
many - perſons , and the prejudicing the Trade and Commerce 
of the Nation ; and all this by the abule and prophanation of a great 
Ordinance of God, that I mean-of Excommunication, uſing what: 
was ordained of God for the prrgine of his Church from perſons 
not fit for its holy Communion, meerly to ſerve their Luſts of ma- 
lice and* revenge ; and to keep worthy Patriots from being choſen 
Members to repreſent their Countreys in your Honourable Afem- 
blies, among many inftances of which nature you had one the laſt 
Parliament at Berwick_in the caſe of Mr Ruſyworth : and you have 
one yet more notorious this Parliament in ZeiceFerſhjre ; as if their 
. A 2. Excomintis 


[2 ] 
E xcommunications difſeiſed men of their Freehold, or (which indeed 
looks more likely) the Subjetts ſubjeftion to their Courts brought 


thenr into the Notion of Bond-men. A prattice which. (if not timely - 


by your Honours taken notice of, «and reſtrained) - will give the A4- 
r:oply of ſuffrages into the hands of Regiſters, Officials and Proftors. 
1 his, Sir, certainly will give our Honourable Senators juit cauſe to 
inquire, 

1. Whether Excommunication as now prattsfed by Officials in Ec- 


| Cleſiaftical Courts, be not an horrid profanation of a great Ordinance 


$ 


of God, and fit to be reflefted on by our Governours ? 


2. Whether the immpreſonment of perſons Excommunicated, by vertue 
f the writ de excommunicato capiendo, be net as prattifed a great 
eppreſj.oa of the Subjeit, and warthy of 4 Parliamentary gf onſideration 


axd relief e-. 


3. Wherher the writt de cautione admittenda, being the only relief 
rrovided by Law for perſons ſo impriſoned, bath its juſt and free courſe? 

The Honour and Glory of God being the firſt and principal con- 
cern, as well of great Councels, as of particular perſons; the firſt 
of rheſe queſtions deſerveth and challengeth the preference, in diſ- 
o.:hions of this nature. ' TILA INT 
: Whatever be the Judgmem of ſome Forreign Divines, and what- 
cver hath been faid by Eraſts, or others to the contrary, It is ma- 
nifeſt, That our Church looketh upon Excommunication, as an Ordi- 
#21ce and inſtitution of Chriſt, for the keeping of the Church pure and 
ſpotted (as the Spouſe of Chriſt ſhould be). and this appeareth 
as fron other evidence, ſo from the very form of Sentences at this 
day aſual in the Eccleſiaſtical Courts, which they uſually begin 1: 
Dei nomine, in the Name of God, and they tell us, icy proceed 
0 ſuch ſentences, Chriſts nomine prius invocato, having firſt called 
upon the Name of Chriſt, ac ipſum ſolum Deum preponentes, ſetting 
God alone before them. Our Articles, 1552 tell us, (es 

That excommunicate perſons are to be avoided, as being r:0bt 
wt 'f from the unity of the Church, and ought to be taken of the whole 


ualtitude of the faithful, as Heathens and Publicans : Which Ar- 


ticle -15 alſo verbatim in thoſe 1562, and manifeſtly allude to that 
Text of ovr Saviour, arth.18. 17. generally judged to be the 
Taftitution of this Ordinance under the Goſpel ; Nor can any thing be 
clearer, then the d<clared Judgment of Arch-Biſhop. G-anmer, Bi- 
{hop Goodricks Dr. Cox, Dr, Peter HAartyr, Dr, May, —_ 


T, 


LL 3-| 


' Mr. Lucas, and Mr. Goodrich who were the 3. Perſons, (part of 


32-afterward intend<d,) who according to Three AQs' of Parliamwut 
made in the caſe, were appointed by the Letters. Patents of E4- 


. ward the 6th. Dat. Nov. 11.. in the Fifth Year of His Reign, and 


authoriſed to feviſe the' Caron Law, and out of it to draw vp 2 body 
of Canon Law, which ſhould alone be uſed in England, who did 


- meetand draw up ſuch a body, (though King Edward lived -not to 


confirm what they had done by His Royal $S anttion,) as may be ſeen 
by a Book, called Reformatio Legum Eccleſiaſticarum ; printed 1670, 
and reprinted 1641. Theſe great Divines tell us in their Chapter 
about Excommunicatiors | 

That it is a Power and Authority derived from God to his Church, 


 Gc. andChapep. That the Church receiveth theſe keys from Chriſt, 


To multiply words in this cuuſe were vain, for none that ever 
owned Excommunication, owned it in any other notion then as an 
1nſtitution of Chriſt's. And there is no pretence for any to ſeclude 


- menfromthe enjoyment of the means of Salvation, but Chriſt who 


is the Lord of the Church. Which being pranted, the tiu2 notion 
of excommunication is this. | 

It is a power granted by Chriſt to his Church, to remove lewd Per- 
ſons, or ſuch as are Heretical, and are pertinacious in their lewd opini- 
0718 and prattices fromthe Communion of the Church, n the holy Sacra- 
ments, and the fellowſhip of Chriſtians, till theyreform: Which exatt- 
iy apreeth with the notion of it given us in theſe words by Arch-Bi- 

ſhop Cramer, and other of our firſt Reformers in their Book called 
Reformatio Legum Eccleſtaſticarum. De Excommun. cap. 1. 

« Excommunicatio poteſtas eſt, & autheritas ad Ecclefiam a Deo 
< profeQta, quz facinoroſas perſonas, vel de religione noſtra corrupte 
<« ſentientes & ad ſuam improbitatem adhe- 
<« reſcentes,a perceptione Sacramentorum & Reform Leg. Eccleſ. 
« etiam Chhriſtianorum fratrum uſu,tantiſper £4. 1641. p. 159. 

&« ſummovet,dontc ſenſus ſanos recollegerint, 

« & falutarium cogitationum apta ſigna dederint & poenas ctiam ec- 
<« cleſtaſticas ſubierint, quibus ferocia carnis comprimitur, ut ſpiritus 
&« ſabvas fiat. 

Excommunication being thus univerſally agreed, to be a Divine 
Inſtitution, it muft as to the uſe of it, be regulated by the Divine 
Rule. None can Excommunicate, but thoſe who are by Chriſt thereunto 


appointed. None ought to be Excommunicated, but by warrant from _ 
word 


- 


4] 
word of God, ahd Excommunication muſt proceed with that graviey 
and le: ſure, which che ſame word hath diretted. And every one ſeeth 
that where any thing of this nature is done otherwiſe, It is an horri- 
ble profanation of the Ordinance of God, and a woful abuſe of a power 
which none but God could give unto any. That this power is given 
to the Church from Chriſt, is agrecd onall hands : Whether it reſteth: 
in the whole Church, or in the Governours of the Church, is the onely 
queſtion here, 2 

That this power according to the inſtitution of Chriſt belongs to 
the whole particular Church, to whom the off ender relateth, isto me as 
clear as the light, According to the Primitive dire&ion, Matth. 18, 
If he would not hea? the Charch, he was to be us an heathen and a: 
pablican. The Apoltle ſpeaks to tie whole Church at, Corinth, 1 Cor. 
5. 4. That inthe name of the Lord Teſi, when they were gathered to- 
gether and his ſpirit, with the power of the Lord Jeſus Chriſt, they 
Thould deliver ſuch a one to Satan ;and Excommunication being not on- 
ly a ſecluſion of the party from the exjoyment of Ordinances, but from 
the intimate Communion of the Members of the Church ; It is very ab- 
furd for Officers in a Church, to think of ſecluding any from the com- 
munion- of thoſe who will yet have fellowſhip and communion with 
them ; and conſonant tothis was the Judgment of the Ancient Church,. 
tat none ought to be excommunicated. difſſentrente plebe, without the 
conſent of the people, from whoſe communion. he was to be ſe- 
cluded. 4nd without doubt as to the Major Excommunication, it is the 
moſt rational thing imaginable, and our firſt Reformers in the afore- 
mentioned Book called. Reformatio legam Eccleſ. pag. i671. cap. 6. on 
this {ubjedq, ſaith; Totius Eccleſia conſenſus quanquam optabilis eſſer. 
That the conſent of the whole Church is delireable, but becauſe it 
can very hardly be procured, they ordaih as there followeth. That 
20 one per ſon ſhould exerciſe this power, &c. but that the Archbiſhop, or 
Biſhop, or ſome other lawful Tudge, with a Tuſtice of the Peace, and 
the proper Miniſter 'sf the place where the party nceuſed dwelleth, 
#r ſome other appointed by him, and two or three other Religions Mini- 
Fers ſhould. meet, in whoſe preſence after a due and full handling and 
weighing the cauſes. the party ſhould be Excommunicated.. Somewvill 
have Fxcemmunic .tion the Att of the whole Church onely denounced 
by the Miniſter. Others will have it the AZ of the Presbytery or 
_ Gavernonrsof the Church: Orhers who fix the Government in Bi- 
ſhops, will have it the A? of rhe Biſhop ;, but our Priqutive gs 

* v auld 
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would not have him doe it, but with a 7»/t;-eof the Peace, the MMi- 
niſter of the place, and two or three other grave Miniſters, who all to- 
gether, ſhould hear, examine, and ponder the cauſe, and agree, the per- 
fon deſerving ſuch a puniſhment, which they misht then Decree, and 
the Miniſter of the place might Publiſh. | 


It being an inſtitution of Chri/ts, it ought alſo to be denounced 
againſt none but ſuch onely, as h2 hath in his word appointed it for, 
which isnot onely determinable from the /etrey of Scripture, bat from 
reaſon concluding from the End*f the 1:titution. In the letter of 
Scripture, there is no pretence for Excommunication of any, but for 
ſuch crimes as ſhut a man (without Repentance ) ont of the kin2dom of 
Ged,; thoſe are either damnable Heveſier according to St. Pauls di- 
rection to- Tits, Chap. 3. v. 10. An Heretich after the firſt and ſecond 
admonition rejeft, and the example of St. Paul, 1 Tim. 1.20. who 
deltvercd up to Satan Hymeneus and Philetus, having made ſhipwracks 
of Faith ;, Or lewd and vile praftices, for which we have a preſident 
in. the 7ceftuous perſon, mentioned 1 Cor.5. and conform to this hath 
been the conſtant judgment of the Church, and our eforementioned 
Reformers in the book, and place aforementioned determine, that 
they muſt be perſone facinoroſe & de Religione noſtra corrupte ſentier.- 
tes & ad ſuam improbitatem adhereſcentes. Leud perſons, corrupt in 
their ſentiments of Religion, pertinacioully — them, and 
yet more plainly in their third Chapter, which I ſhall Tranſlate: 


 Excommunication ought not (ſay they)to be uſed in minute off ences, 
but upon atrocious horrible crimes, when the Church is grievouſly 
ſeandalized, either becauſe Religion 1s overthrown, or good manners 

. perverted by them, of this ſort are thoſe of which St. Paul ſaith, that 
thoſe who do ſuch things, ſhall not enter into the Kingdom of God, 

. or ſhall not inherit the Kingdom of God, or becauſe of thoſe 
things the wrath of God cometh - upon the children of difſ- 
obedience. Theſe horrible wickedneſſes ought to be puniſhed by Ex- 
Communicationoſo as they who are guilty of themſhall be thus puniſhed, 
unleſs they in time reform, and when they are admoniſhed, withdraw 
themſelves from theſe courſes, and be willing to ſatisfie the Church for 

| thedammageit hath ſuſtained from their pr”. hoc * for Excommunicati- 
01s not to be uſed, but when men have hardned themſelves in their 
<Wickedneſſes, which happeneth two wayes, either when being w_ to 
anſwer 


{6 ] 
anſwer for ſach off ences, they will not appearyor if they ho appear, oF: ey" 


wull ot obey the admonitions of Tudges. 


Thiz was the opinion of holy Cranmer, and Taylor, (two of our 
bleſſed Martyrs) and thoſe other good and learned men, that _ | 
King Edwgrds dayes, in the very beginning of the Reformation, an 
were known to be none that could be juſtly called Presbyterians by 
any who underſtand what Presbyterians are. Beſides, this is evident* 
from the end of this Appointment,which is keeping the Church pure as: 
the ſpouſe of Chriſt, Now how can the communion of any Chureh be 
corrupted, but either by da-mable Hereſte,Superſtitious or 1dolatrous 
worſhip, or by the lewd converſation of its members? from wv hence 
what was ſaid before follows, that none but damnable Hereticks,[do- 
latrous, and perſons lewd in their lives, and Pertinaciouſly reſolved 
to continue ſo, can by any right, or authority from Chriſt be Excom-' 
municated. 


3. Further, it being an 1nſtirution of Chriſt, it muſt be uſed, as. 
by thoſe perſons whom he hath appointed to it, and towards thoſe 
perſons onely whom he hath willed ſhould be ſo puniſhed, as a means 
in order to their Reformation ; So with thoſe circumſtances and in that 
order onely which he hath preſcribed, what is that ? let us look Marth. 
18,16, 17. we ſhall find it muſt be after firſt, ſecond, and third ads 
monition. St. Paul ſaith, Titus 3. 10. After the firſt and ſecond adme- 
zition , Conformable to this hath been the practice of the Primitive 
Church, and ſach was the Judgment of our firſt Reformers, as may 
be ſeen in the book beforementioned, cap. 4+ pag. 160. I will trans- 
late the whole Chapter, : | 

No Judge ſhall Excommunicate any perſon, unleſs he hath admo- 
niſhed him once, and again, and a third time if occaſion be, that if it 

' might be he might ſeaſonably reform his life, and there ſhall be a cer- 
tain time allotted to the fender for him to think. and conclude with 

' Bimſelf,; whether t:e will obey the admonition. But the that ts rightly 
called | that ts fer ſuch crimes as Excommunication ought to-proceed 
againſt] if he appeareth not prejently, rms the danger of Excom- 

HuUnication. | | CN 462 | 

. Fromthe premiſes naturally folloveth, That it is 'impoſſible that 
the holy name of God ovr Saviour ſhould be more profaned,. inthe 
Pretended uſe of any inſtitution of his, Then for them.to _ 

with 


* 


with it, whom he never appcinte4 thereunto, and for it to be applycd: 
totho/e whom he never airetled the application of it ute, and for it to 
be uſed in a method or manner contrary to what he hath direflcd. And 
for this Ordinance, it is an inſtitution which he hath appointed for 
purging his Church from Rtubborn Hereticks and lewd livers, which 
he hath ordained his Church, and the officers of it, ſhould diſcrectly, 
and with great gravity, leifure, and ſeriouſneſs, uſe in order to that 
end. Firſt, calling before them perſons accuſed cf ſuch guilt, then 
gravely admoniſhing them, a brit, ſecond, third time giving them 
due leiſure to think upon their pious and grave counſel, and to a-. 
mend, and if they do not, then they are to declare them Separated 
from the Church in the Communion ofall Ordinances, but ſuch as 
Heathens mav communicate in, and ſuch with whom the members 
of the Church muſt have no intimate and unneceſſary communion 
with them, though they may buy and ſellwith them, as they may 
with Heathens, and they ought to admoniſn them occaſionally a3 
they meet them, as thoſe who have formerly been Brethren, xor 

counting them as Enemies. 2 Theſ. 3. 14, 15. : 
Let us now, Sir, Examine,how this grave and 4read7ſul Sentence is 
made uſe of by Officials, for what end, upon what perſons, and in 

what manner. | 

* 1, Excommunication among us is decreed by Officials, who are 
moſt of them DoGors of Gil and Cann Lew, ſome of them but ve- 
ry few ordained perſons,. but ſeldom or never by the B{:9p or 24:ni- 
fer of the place to which the concerned perſon belongeth ; We in- 
deed plead the neceſhity of Biſhops for jurisdidtion, of which this is 
the main, but in practice confeſs there is no ſach need, for perſons 
are cited, admoniſhed, Excommunicated, laid up in Gaols, and the 
Biſhop never knows ofit. For perſons not in orders to Excommuni- 
cate, isan abomination not allowed in the Popiſh Church, and for any 
in orders to excommunicate perſons to whom they ſtand neither in 
the Relation of Chief Paſtors (as Biſhops are accounted) nor curates, 
or ſubordinate paſtors, is what is warranted by no Authority from 
Gods word, nor any true primitive Authority , nor the judgment, 
or practice of any other Reformed Chureh, nor the judgment of our 
own firſt Reformers: So that: plainly the inſtitntion is perverted, 
profaned and abuſed, as to the Adminiſtrators of it. 'But let us er- 
quire further. | TROIate 
2, All Excommunications proceed upon contempt; and: ought not 
B otherwiſe 


— 
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otherwiſe to proceed. T his contempt may be, ITY 
 (1.) Whenperſons duly cited for ſuch Crimes, as by the rule of Chriſt 
men ought to be cenſured for, do not appear. 

(2.) When appearing) they yet refufe to obey the Eccleſiaſtical Tudges 
admonition of them, to amend ſuch courſes and prattices as according 
to the word of God they are to avoid, or if they perſish in, to be caſt out of 
the Church. For, our Officials cauſe men ordinarily to be cred to | 
their Courts, not only for erroneous Dottrines, or for their leud 
practices, ſuch as Drunkenneſs, Fornication, Adultery, Inceſt, Cur- 
ſmg, profane Swearing, &c. but for any Crimes or Offences which 
tney take their Courts to have jurisdidtion of, which (asthey make 
them) arcalmoſt innumerable; if they appear not as theday, they 
are preſently Excommunicated, though it may be, they were cited 
for not paying a Church-Wardens rates ;, andit may be where they 
were unjuſtly taxcd, or a Proftors Bill, which it may be is thrice 
what by Law it ſhould be, or for not coming toprove a Will, and an 
Hundred ſuch like trivial things. 

If they do appear, and the Judge admoniſheth them to appear 
next day, and they fail, or to anſwer a Libel, which is illegal, and 
they are not in Law bound to anſwer : . Or an Hundred ſuch like 
light things, they are again, if they obey not, Decreed Excom- 
municate ; So the puniſhment which Chriſt hath appointed for the 
moſt vile and flagitious Crimes, 1s dayly-made uſe of to puniſh the 
moſt minute and trivial Offences ; expreſly contrary both to Scrip- - 
ture, and to the Judgment of all Reformed Churches, and our own 
Primitive Reformers, | 

3. According to the Kule of the Word of God, the Judgment of all 
Reformed Churches, and our own Firſt Reformers, Excommunica- 
tion ought not to be agreed, or decreed by any ſingle perſons, nor 
before a firſt, ſecond, and (if need be) a third admonition ;, and thoſe 
ſo given, that the preſumed guilty perſon, have due leiſure to con- 
fider with himſelf what to do, and to digeſt his pious admonitions. 
But the way of our Officials is to admoniſh thrice in a Breath, ſay- . 
ing, 1 admoniſh. you the firſt time, I admoniſh you the ſecond time, 
1 admoniſh you the third time; I decrees you Excommunicate, all in 
the Tenth part ofan hour. 

Now-,Sirl offer it to your ſerious conſideration, and the Reflettion 
of any perſon of Religion and Senſe, whether this be not as high a 
profanationof an Holy leftitution of our Saviours, as can reaſona- 


bly 


[9 | 
bly be imagined: Norhad it been ſo long endured in this Refur;met 
Church, had not King Hen. 8th. firſt, then Edw. 6th. dyed b:fore 
they had called together the 32 Perſons which each of them was. by 
Authority of Parliament, deſigned to call together to reviſe the Ca- 
nons, and compile one body orit of them, as may be ſzcn by the 
Att 25, Hen. 8th. 19g and another Att in Hen. 5rh. time, and a- 
nother in the 3. Edward 6th There being but Eight of them cailed, 
and thoſe by Edw. 6th inthe Fifth year of his Reign, (as appears 
by his Commiſſion, dat. 11. day of ov. that year, and preferred ' 
ro the book before mentioned, called Reformatio Legnm Eceleſtaſti- 
carum.) But that Exczlent Prince dyed, before that he had added 
his Royal Sanfion to that new formed ſyſtem? of Canons:50 as though 
we have had conſiderable Reſormation in Dottrine and 
Worſhip ;, yet, we have had none in Diſcipline, but 25. Hen. 8. 
proceed according to all old Popiſh Cans and e- 19g. 14.Car, 
thods, where they are not contrariant or repugnant tO 2. . 
the Kings prerogative, or the Laws of the Land, 
which the Stat. reſtrains. I beſeech you Sir, ſeriouſly conſider, 
whether this practice be not apparently a profanation of a Divine In- 
ftitution, and taking the Holy Name of God in vain; who hath ſaid, 
He will not hold him guiltleſs, that takes his Name in vain. If it be, 
whether it be fit ww longer to be indured in a Nation that profeſſeth 
to Chriſt, eſpecially confidering, that by the common Execution 
of this ſentence, in ſtead of purging out the rotten and putrid mem- 
bers of the Church, the ſoundeſt members are cat off, I mean, per- 
ſons of ſobereſt Principles as to Faith, and the ſevereſt Lives; and 
mens Luftsare ſerved inſtead of Chriſt Our Excommunications be- 
ing grown ordinary revenges of particular ſpight and malice, when 
they have a mind to get a perſon out ofa City, or County, they 
know not why, or to be even with thoſe, that would not be awed 
to give their Sf rages for ſuch Members to ſerve in Parliament as the 
Officials, Regiſters and Proftors would havehad. To all which: is 
conſiderable, the erminent oppreſſion and ruine of many Perſons 
and Families conſequent to this praQtige, which brings me to the ſe- 
cond queſtion propounded. 

2. Whether the Impriſonment of perſons upon the Writt de Excommu- 
nicato capiendo, be not (4s prattiſed ) a great oppreſſion of the Subjett, 
and a grievance worthy of a Parlimentary conſideration, for Relief? 

' Our Common Law is, That whena perfon hath ftood Excommuni- 
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cited 40 daycs, the Biſhop may ſend into the Chancery a Writing, 
ſignifyins ſo mech, (which Writing is uſually made, and the B1- 
ihops Hand and Seal ſet to it of courſe without his knowledge ;) up- c 
on which the party ſuing for it, ſhall havea Writt, which is called 7}: 
the Writt de excommunicato capiend), direfted to the Sheriff, com- = / 
manding him to feize and impriſon the perſon concerned, where he 
muſtlic without Bail or Mainprize. This may be done as toany 
p2rſon who hath tood Excommunicated ſo long, butis ſeldom done, 
but where any Official, or Promoter, or Church-Wardens have a par- 
ticular revenge to exccute, or wherethe Regiffers want Money ; But 
ii theſe Writts within theſe few years, have flown abroad at a very 
| | ſtrange rate. If the Regiſter can take any perſons, they will ſcrue | 
| out 5, 8, 10 pound, and ſet them at Liberty. Others ſhall lie in 
Priſon during their pleaſure, till their Families. be impoveriſhed 
and ruined tor want of their Labour and care; and themſclves have 
contracted ſome fatal diſeaſe, that either they dye there, or ſoon 
aſter they come out, or live a valctudinarious Life ever after. My vw 
ſelf have known, One, a revercnd Miniſter, kept thus 7 years, a- | 
nother 4 years, others a long time - One poor man | knew, dragged | 
| out of his death-bed;(ſo it was then like to provezand in few days did my 
| prove,)by Bayliffs, and his Friends enforced to redeem him for five 
| pounds paid to the Regiſter, which proved but the dear purchaſe of 
' a few hours life, abundance of ſuch inſtances might be produced. 
i Theſe puniſhments are all inflicted by the civil Magiſtrate, he iſſueth 
the Writ to the Sheriff, whoſe Bailiffs by his precept ſciſe the 
perſon, and whoſe Jaylour keeps them. Sir, [have often ſtood a- 
mazed to think how any intelligent civil Magiſtrate could anſwer this q 
; dealing with people before God, Admitting a perſon unduly Excom- 
BT - 71nicated. (and it is not one of ten but is ſo) either for a cauſe which 
\ the Law of God will not juſtifie, (and that alone can juſtifie the 
| lawfulneſs of an Excommunication,) or for cauſes, or in manner and | 
: methods which the Law of men will not juſtifie, onely the ignorance | 
of koneft ſimple ſouls, or their want of money keeps them priſoners. 
1 would gladly know of him that can anſwer me, upon whom the 1 
blood and ruine, of theſe perſons or their wives and children muſt 
lye, and who ſhall account to God for it another day? For an account 
muſt be made, and the cry of the 'innocent ſhall be heard and ad- 
judged. | "4 
( | k thecaſe admitted, here is plainly an Act of high unrighteouſneſs, 
. oppreſſion, , 
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oppreſſion and cruelty, and what before God amounts to no leſs 
then Muither or Robbery. The queſtion is who is guilty of it ? [t is 
true, the Kings Name for form ſake is uſed in thoſe Writts, but he 
is not concerned in the guilt, nor knoweth any thing of it. It ſhall 
not lye upon me, faith the Curſidr, I did iſſue out the Writt in- 
deed, but that is the dity of my place to ifſue out any Common- Law 
Writt ; Not upon me faith the Sheriff, I did but Execute the Writ, 
Nor upon me ſaith the Bayl:f, I did but Execute the Sheriffs precepr 
upon the Writt ; Nor upon me ſaith the Gaoler, Idid but keep 
him according to the Sherijfs Warrant. Ido not think any one can be 
excuſed, who knowingly hath had an hand in the action. Neither 
the Official who decreed the Excommunication. Nor the Miniſter 
that publiſhed it, nor the Officials or Regiſter that fignifyed in the 
cauſe; nor the Curſ#ter that iſſued out the Writt, nor the Sheriff that 
Executed it; nor the Bayliff or Gaoler, I am ſure in other cauſes 
at our Law, the Juftices or other Officers illegal warrant will not 
juſtify the Conſtable or G aoler for falſe impriſenmen. We had another 
Writt much of the ſame batch taken away by the laſt Parliament ; 
upon which the Sheriff burned heneſt men, judged Hereticksby the 
Church-men. I would gladly underſtand who were guilty of thoſe 
worſt of murthers. The Sheriff there did but Execute the Common 
Law Writt in the cauſe, would that excuſe him, think we? It. 
ſeemeth my Lord Cook did not fo judge, for before he would take the 
Sheriffs Oath, he got the clauſe abated, by which he ſhould have 
been obliged to perſecute the Lollards ; but admit, Sir, that all thefe 
inferiour Minifters of Magiſtracy were excuſed, becauſe :hey dobut 
Execute an «righteous L aw ; T he guilt muſt then licupon thoſe that 
_ mnade the Law, and that ſuffer it ſtill to continue in force, bavins. power 
in their bands to annul it. 1 take it to betruein Divinity, that no- 
command of man can juſtify any Xnifter before God, in any alt of impi- 
ety or unrighteouſneſs,much lcls alter the nature.of the attion,and make 
that pioxs and 7:9hteous, which'is predetermined by the,Law of God 
impioi:s Or wirighteans to afſert any ſuch Atheological poſition, is in 
lain terms to make the Creature paramount to God, and a Controu- 
cr of his Creator ; but if it would, ftill the guilt muſt lie ſomewhere. 

2. But, Sir, Doth it nodeſerve ſome further deliberation, whe- 
ther .the Civil Magiſtrate hath any obligation from God bim thus 
te carroborate Church-cenſures ! 1 do know-that our Co Law 
Writt de excommunicato capiendo ſpit, — qua querelis Eccleſie 
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deeſſe non debemm : But I want one Text of Scripture to prove any 
fuch thing. . The great ends of excommunication are 
1. Purging the communion of the Church. 
2. The Reformation of the off erder. . © 3-174 
The firſt end is obtained by Excommunication ; if indeed an Ex- 
communicated perſon will intrude into the Communion of theChurch, 
it is a breach of the peace, and falleth under the_Magiſtrates cogni- 

ſance. | | 
For the .Second ' end, A Gaol in ordinary cafes proveth a very 
#nadequate medinm to the Reformation of any perſon, and where it 
doth one good, it is found upon experience to do hurt to an hundred: 
Humane Nature is rarcly tamed by ſuch rough applications : I ne- 
ver yet knew any cured of their Nonconformity by being laid up in 
Priſon - * Tis ſuch an Anti-Evangelical way of Cure, as hath not met 
with any ſucceſs, that can farther commend it, When our Bleſſed 
Saviour inſtituted the purgation of his Church, He ſpake not a word 
of a Gaol z He ordained, that his Church ſhould ſend for an Errone- 
©1s and Scandalous perſon, endeavour to convince the Gainſayer of 
his error, inſtrafting him with all meekneſs, rebuking him 
with all gravity, by the Mouths of their grave Paſtors and 
Teachers. That ifdoing this once would not produce the deſired 
effe&t, they ſhould do it a ſecond, then a third time, waiting to ſee 
if God at any time would give him a heart to repent. If this would 
not do, That the Church being in the Name of Chriſt gathered toge- 
ther, ſhould deciare ſucha perſon cut off from the Communion of 
his People. This now done by perſons not guilty of the like or wor- 
fer Crimes,  andclothed with the Authority of Chriſt, is a probable 
means to-reduce the offender ; however, the Church is cleared from 
ſuch a perſon , and its Communion is kept pure;-though the Perſon 
be thus cut off from Communion , yet the Church ſhall not count 
him as an Enemy, but. mourn over him, pray for him, admoniſh 
himasa Brother. How came in the Writt de Excommunicato ca- 
- as ifthe Ordinance of God had-not ſufficient-Authority for 
its ends? For 300 years after Chriſt, the Church could have no 
ſuch aſſiſtance, nor do we read thatit complained for the want of it, 
poſhbly here and there GoJ _ make ſome pertinacious Heretich. 
or debaxchee, an extraordinary Example of his Vengeance. He hath 
done tÞini'our Age, inthe caſe of Mrs. Hutchinſon in New England; 
but that Godever did. This ordinarily for the firſt 300 years can be 
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proved by no Scripture, no Authentick Authority ; But as the Po- 

iſh- Government crept up by degrees, ſo pretended Church Officers 

ganto enlarge their jurisdittion, and to excommunicate for ſlight 
and trivial cauſes without any pretence of Authority from God, bur 
meerly to ſubjugate people to theit Wills, and get fees for Chance/- 
lors, Officials, Regiſters, &c. They had no reaſon to truſt God any 
longer to vindicate their uſurped Authority, and to juſtifie their 
Sroundleſs and impious Excommunications and Anathemaes. They 
muſt therefore now call in the Civil Magiſtrate todo that which they 
could not expe& that God ſhould ever do. Now come Writts to be 
invented. To #mpriſon perſons excommunicated. To take Apoſtates. 
To burn Hereticks, &c. The Ordinance of God, was firſt turn'd 
into Rzdicule, by dealing it out as Solomor faith, Prov.26.18. the mad 
man caſteth firebrands, arrows and death, and mo(t lewd and vitious 
perſons imployed to diſpenſe this grave ſentence, principally to be 
uſed againf lewd perſonsſo as every one that heard them, cryed out, 
Fhyſician heal thy ſelf, and all ſober perſons thought they heard God 
ſpeaking to them; What baſt thou ro do to declare my Statutes, and that 


thou ſhowldſt take ray name, or my authority, or my cenſures into thy 


mouth, ſeeing thou hateft tnſtrufiion, and cafteſt my words behind thee ? 
and then the civil Magiſtrate was called in to help the Church, in her 
male-adminiſtrations, whoſe work indeed was to have whipe theſe 
buyers and ſellers out, of. the Lords Temple, and then the glory of the 
Lord would ar ain have appeared betwixt the Cherubims, Excomunicati- 
on would have appeared dreadful cnough without the appendix of a 
Gaol. There was never any need of Gaoles to puniſh - excommuni- 
cated perſons;till perſons came to be excommunicated for not paying 
Sextons wages,Prottors fees, Eaſter two-pences, Tythe-piggs, and Geeſe, 
not comme to the jar comms not ſigning with the Croſs, not wear- 
3ng Surplices, not kneel:ins at the Sacrament (crimes not mentioned in 
theword of God.) 'yea-for preaching the Goſpel, meeting together to 


prayto God, or to hear a good Sermen. And 'itis not a Gaot will 


convince thoſe offenders that they do evil. Obj. But I hear ſome ſay, 
Theſe are a# atts of diſebedience ro Authority, and difobedience is as 
the ſin of witchcraft. . Reſp. Diſobedience to the Law of God, (of 
which Sammel ſpeakes) is indeed as the fin of witchcraft, but yet 
every diſobedience'to the Law of Godis uot to be puniſhed by Ex- 
communication. It will be hard- to juſtifie it to be the will of God, 
that perſons ſhould be excommunicated for every idlc-word, of which 
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rey wuſt give account, or foran 100 things forbidden by the Law of 
God, mi:ch leſs forall things forbidden by the Law of God. Nor 
15 a Gaol the puniſhment ſet for every diſobedience ts the Law of 
Nan. | | ; | 
3- But,Sir,admit a perſon wereduly Excommunicated according to 
the Law of God (which not one of a hundred is, not one of ten daly 
according-to the laws of men,. witneſs the Fudges relieving many 
by Writs of prohibition, habeas corpus, ſtiperſedeas, &c. and many 
more would be ſo relieved,were they acquainted with the law,or had 
they purſes totakethe advantage of it; ) yet I very much doubt, whe- 
ther the C:vi/ Magiſtrate with a ſafe Conſcience can ſend him to priſon, 
and ſo bea means of | his ruine. My reaſon is becauſe he hath had n2 
knowleds of his crime,further than that an Official hath told him,he hath 
been excommmicated 45 dayes.] take for granted,and I appeal to your 
reaſons,whether any Magiſtrate ought not to do what he doth out of judg- 
ment. and upon certain knowledge ! Our law ſuffereth not the Magi- 
ſtrate to grant an execution againſt any for forty ſhillings,till he hath 
- been arreſted, and he hath heard what he or his Council can ſay in 
his own defence ; but in theſe caſes, the Magiſtrate commands a per- 
ſonto he impriſoned and ruined, and neither doth, nor may hear any 
thing of his cauſe. It is true at our Aſſizes and Seſſions Malefattors are 
. condemned, to be whipr,branded ,impriſoned,hanged ; but the Sheriff 
who 15 to be the Executioner of theſe ſenterces, hath his place there, 
and aliberty to hear the perſons cafe tryed, and he doth hear the caſe 
argued, ſo as that he is or may be convinced the perſon deſerveth 
ſu.ch'apuniſhment, which done, as a Miniſter of God and of Juſtice 
he may proceed with a conſcience not rebuking him. But in theſe 
caſes, tne Civil Magiſtrate hath no ſuch liberty, but proceeding upon 
the credit of the Official, and his ſuppoted juſtice and honeſty. 


4. I cannot diſcern a figleaf to cover the nakedneſs of this, but 
what is uſually obje&ed That this ss according ro Law. The mean- 
ing of 'which is no more then this; TT hat this hath been a cuſtom ir 
England, and there ts a Common -law writ in thts caſe, formed by Judges 
#2 Popiſb-times, and not fince correfted by Att of Parliament. _ If 
this plea- be good, we have reaſon to bleſs God, that we were not 
burnt at ſtakes before the writ de comburendss Hereticis was by the 
JaitParliamentennulied, there was then as much law for that, as for 
this, But is it to be wondercd, that while the Nation was enſlaved $ 
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the Pope, ſuch things ſhould be? A'Magiſtrate under Popery; is but 
the _— ſlave and Executioner. If a Magiftrate would not do what 
the Church (as they call*d it) commanded, he was Excommunicated, 
his Nation interditted, no Pricſts durſt perform any divine Offices in 
that unholy es ,and no ſooneris a Prince Excommunicated by them, 
but every ſubje& is by them made a Traitor, authoriſed to poylon, 
ſtabb, ſhoot him, or to riſe up in Rebellion againſt him, and all his 
neighbour Princes are armed with what authority the Pope can give 
them to invade him, and deſpoil him of his Dominions. Now that 
magiſtrates under theſe circumſtances ſhould have temptations, to 
burn, and hang, and impriſon men, never knowing why, or whether 
they wereany way guilty of any thing worthy of any ſuch death or 
bonds, is no way to be admired. But that in a Prot-ſtant Countrey, 
where Magiſtrates are under no ſuch temptations to fear, ſuch things 
ſhould: be done, is matter of juſt admiration ; and no Magiſtrate 
ought to puniſh perſons under pretence of an uſage and cuſtome ſo to 
do,before they be ſatisfied,that they have deſerved ſuch a puniſhment. 


5. But further, Sir, Admit That the praftice hath been Law, as 
they call it,that is a cxſform in England time ont of mind; and that it is 
law,that is;that there is ſuch a Writ ſtill may be had from Curſitors. This 
cuſtom had never been continuedafter the Reformation, had not King 
Hen.8, and K: Edw.-6. both dyed, before they had perfefted what 
by AF of Parliament they were to doe, and had began to doe, as 
appears by the Epiſtle of Fez. 8. and the Letters Pattents of 'Edw. 6, 
prefixed to the book Entituled Reformatio legum Eccleſiaſticarum. It 
1s true (as it may appear from the 13 chincolihes Book) perſons that 
ſtood Excomunicated 40 dayes, ſhould have been i»priſored. But 
therefore none was to be Excommunicated,but a Civil Magiſtrate, as 
well as the Biſhop, &c. was to hear his cauſe, and if any Judge Ex- 
comunicated any, unleſs for ſuch notorious crimes as are mentioned 
chap. 3. and with ſuch delrberation as is mentioned chap. 4. himſelf 
(as appears chap.8.) was not for a months ſpace to enter into Church, 
(unleſs to receive the Commuinion.) The Superiour was to relieve 
the perfonſo injured,& to annul the Excommunication,and the Judge 
that ſo Excommunicated, was to pay all the charges, and further pu- 
niſhed at the pleaſure of the Superiour Judge. That (fay they) 
Judges may be afraid of bringing perſons into ſo great calamity without 
a moſt weighty cauſe. And may not ſuch a cuſtom be reſcinded by a 
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Statute law ? have not many old Popiſh Cuſtomes been ſo aboliſhed? 
Is there not reaſon ſuſficient ? are not the cryes of people in all cor- 
ners of the Nation againſt it ? Is there not in the skirts of it great 
quantities of the blood of Innocents ? Have there not within theſe 


late years been more preſidents then ever before of moſt unrighteous 


Excommunications ? were there ever before 1co in one place, 5- or 
600 in another decreed Excommuzricated, whoſe greateſt crime 
(whatever is pretended) was their giving free Suffrages for Members 
to ſerve in Parliament ? 


Let Sir, I beſeech you the cry of the oppreſſed come before you, 
for your God doth not deſpiſe it. Let the honour of Zagiftracy be 
valued by you, let them no longer be mere blind Executioners of the 
| Iuſts and maliceof men, and vindicators of the illegal and impious 
 attionsof others. There 41s no Sober man in theſe Nations, but 
dreadeth Exccmmunnication duly adminiftred and applyed, becauſe of 
the authority of God in it. But they muſt then ſee it uſed onely againſt 
the enemies of God ; Drunkards, Vnclean perſons, Curſers, Swearers, 
Heretichs, Idolaters, Perjured perſons, Blaſpemers, &&. and applyed 
to them by grave and holy B:ſrops aud Miniſters, before it, once and 
again,labouring to convince them of their ſin from the-word of God, 
and adviſing them to reform, and waiting for their Reformation, and 
at laſt with grief and tenderneſs, with gravity and ſeriouſneſs, pro- 
cceding to ſo dreadful a ſentence. How forcivke are ſuch right words? 
but what or whom have our arguings of that nature reproved ?- who 
will, who can believe, that is bound tn heaven, which hy. theſe 
hands, and for thefe cauſes, and in this ſlighty and precipitant manner 
iS bound on Earth ? But, Sir, there is yet one thing more im this caſe, 
which I muſt crave leave to offer to your Deliberation. | 


- 3 Ou. Whether the Writ de Cautione admittenda, being almoſt the 
' onely Writ for the relief. of perſons. impriſoned, upon the Writ 
| de Excommunicatocapiendoy hath its free caurfe yea or no ? 


- The tenderneſs of ovr forefathers for the liberty of the Subjeas 
perſon, is ebvious to every one, who hath the leaſt knowledge of the 
Law of England. '\f aman be unduly imprifoned,he may relieve him- 
felf, 2. Zy A&tion upon Magna Charta, which' provideth that none 

hall be impriſoned, but.upon the judgment of: has Peers, or by the 


only, remedy provided in Law for perſons thus impriſoned; * The par 
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Law of the Land. 2. By the Writ de Odio + Aria. 3. By the 
Writ de Homine Replegiando. 4. By a Writ of Habeas Corpus, S- 
perſedeas, Prohibition. &c. in diverſe cauſes. But becauſe by an old 
caſtom, perſons impriſoned at the Churchs defire were not Bailable, 
There was a particular Writ deviſed for their relief. For our fore- 
fathers never intended the Subjects ſhould lye at the Officials m :rcy. 
The old Law therefore provided, that perſons ſo impriſoned ſend- 
ing to the Biſhop, and tendring him a Caxt:on for their future obzdi- 
ence, to that command of the Eccleſiaſtical Co-'rt which they had diſ- 
obeyed, they ſhould be diſcharged, three legal Cautions were pre- 
ſcribed. +. By Pledge. 2. By Boud 3. By Oath. The Subjed 
tendring any of theſe might be diſcharged, by the old Law of Eng- 
land, under the greateſt Popiſh Tyrrany and Uſurpation. The Law 
further provided a Writ (if the Biſhop refuſed the Caution) to 
command himto take it. I will tranſcribe it as I find it in the Regiſter 
of Writs, immediatly following the Writ 4e Excommunicato capiendo, 
(as they ſay the God of Nature hath in ſome Countreys planted Ant;- 
dotes in view of poyſonous plants.v.Reg. Bren. Orig. & 7udicialium, 
Londiti, 1634.) It hath this Rubrick : =p 
Si Epiſcopus idoneam cautionem de parendo mandatis Eccleſiz 
ab hujuſmodi excommunicato 1mpriſonato admittere recuſaverit, 
volens ipſum per priſonam gravare, Tun mittat amicum ad Cu- 
riam C fiat et Breve ſic. 
That is, If the Biſhop having a mind to oppreſs the party, ſhall refuſe to 
accept a fit Caution, then let him ſend any friend to the Court, and let a 
Writ be made to him thus. Whence I obſerve, 
1. That even in thoſe times, Officials were for keeping Perſons 
in Priſon contrary to all Law and Juſtice. | : 
2, That to remedy that Evil, this Common Law Writt was in- 
vented. | ; 
3. That it is of the ſame Authority and as much Law, as the 
Writt de Excommunicato capiendo. | | . 
. 4. Thatitis nota Wrire of Diſcretion, Which may be g'anted, or 
refuſed, as Officers pleaſe, and therefore to be obtained by Periri- 
ons or Mations, buta Writt of Common 7nſtice, which ought not to, 


be denied by Curſtors to any Friend of the Impriſoned. Perſon, 


coming.to the Gur/iror, and demanding it. EN TORS £7 
5-. One thing I might further add, that it is. upon the point, hi 
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15 not remediable by action, or inditment upon Magna Charta, be- 
cauſe though he be not impriſoned by the Yerditt of his Peers, yet he 
isimpriſoned per Legemterre, by the Cuſtom of England; nor by the 
Writt de Homine repleg:ando, becanuſe-that runs. Unleſs the par- 
ty be impriſoned for ſomething, for which according to the cuſtomof En- 
gland he :s not repleviable, which is the caſe here ; nor by the W itt 
ae Odio & Atia, for it is hard to make out that ſuch a Perſon -is ime 
priſoned out of malice, though he indeed beſo : Nor by any V Vritt 
| of Superſedeas. Indeed by the VVritt of Habeas Corpus, a perſon 
thus impriſoned, . may bring himſelf before the Judges at Weſtminſter, 
but they ſhall only judge whether he be juſtly Excommunicated from 
the Significavit which 1s before them. If the ſignificavit ſaith it is for 
contempt of the Court, being legally cited to anſwer for ſuch Crimes as 
are Cognoſcible in that Court, whether he were ever legally cited, or 
no, The Judges cannot relieve him, the parties Remedy lies againſt 
the Official, by Aftion of the caſe, and if he tryeth that way, if the 
Apparitor hath ſworn in the Court, that he did duly cite him, whe- 
ther he did or no; No a@tion will lye but againſt the Apparitor, 
which is a lamentab'e remedy. If indeed it be contained in the ſig- 
zificavit that he hath been accuſed for Crimes, which have been le- 
gally proved, and he admoniſhed, and not obeyed, but ſuffered 
himſelf to be Excommunicated, and ſtood fo forty dayes. And the 
party can make it appear, That the pretended Crimes were no 
Crimes, or not cognoſcible in that Court, or that they were not 
legally proved by two V Vitnefles, or that they have beer pardoned, 
or that he offered the Biſhop caution, and he hath refuſed, or that 
he did not ſtand Excommunicated 40 dayes, or that the VVritt of 
Excommunicato capiendo, was not legally taken out as is limited by 
the Stat. 5. Eliz. 23. Or that he hath appealed according to Law ; 
in theſe caſes he may be relieved. by Habeas Corpms, or it may be a 
leſs chargeable way by Superſedeas .( of which yetlam not certain if 


the V Vrittbe Executed ) but the true legal relief of the Subjet, if 


the Biſhop refuſeth Caution, I take to be by this V Vrit de cantione 
admittendi: Though ' it be adviſable for every Excommunicated 
perſon, as ſoon as his Excommunication is publiſhed, to ſend one or 
two to the Biſhop, and to offer a Cautionary bond, which by Law 
he ought to take; ifhe refuſeth, it may be adviſable for him, as ſoon 
as he heareth the V Vritt is out againſt him, to move for a ſuperſedeas 
upon that ſuggeſtion,or a Prohibition(if it will bear itz) if not, with- 
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out more adoe, | to- yield himſelf a Priſoner, and then bring this 
VVritt de Cautione admittenda, you ſhall find the VVritt in the Re- 
gifter of Writt, Printed in Lat. 1634. p. 66. in Englifh thus, 
« The King to the Venerable, &c. On the behalf of A. whom 
«* upon your denunciation, we have commanded by our High 
| «Sheriff to be Impriſoned, as a perſon excommunicate, and 
<« contemning the Keys of the Church, until he ſhall give Satis- 
« fattion to Holy Church, as well for his contempt, as for 
& the injury done unto it. It hath been ſhewed us, that although 
& A. aforeſaid hath often offered you a fitting Caution for his 0- 
<« beying the Legal Commands of the Church, that ſo he might 
&« have the benefit of abſolution ; yet, you to our admiration 
<have hitherto.refuſed to accept ſuch Caution. And becauſe 
&« we will nothave the ſaid A. detained in Priſon againſt Juſtice; 
« VVe Command you to accept the aforeſaid Cantion, and de- 
-< [iver A. from the Priſon in which he is detained upon the a- 
< foreſaid Account. Otherwiſe we will do what is our part to 
& perform. | | 
Our wiſe Anceſtors foreſaw ſome Biſhops might refuſe Obedi- 
ence to the Kings VVritt, and in that caſe they provided that the 
Priſoner ſhould have a ſecond V Vritt diredted to the High Sheriff of 
the County : The tenor of which in Exgl;ſh is thus, as it ſtands up-' 
on Record in the Regiſter of VVritts in the place aforementioned. 
< The King to the High Sheriff of the County of Z. Greet- 
« ing. Onthe part of 4. whom we Commanded you to Impriſon 
«according to the cuſtom .of England, as being Excommunica- 
«ted, and contemning the Authority of the Church, until . he 
& ſhould fatisfie, &c. And it was ſhewed us, that although the 
- Uaforeſaid A. often offered the Biſhop a fitting Caution, &c. 
« yet, the ſaid Biſhop (which we wonder at) refuſed to accept 
<] - <« the ſaid Cantion,-&c. Becauſe we will not that the faid A. 
<« ſhould longer be kept in Priſon, contrary to Juſtice, we Com- 
© mand you togo in perſon to the Biſhop aforeſaid, and in our 
&« Name admoniſh- him, and effe&ually declare [Oxr Will] un- 
&« to him, that taking the Caution of the aforeſaid A. he com- 
. < mand the aforeſaid 4. to be delivered from the priſon afore- 
« ſaid. And if the ſaid Biſhop refuſe in your preſence to doit, 
.<« do. you Command 4. to be delivered from the Priſon afore- 
<« (aid, if he be keptthere on no other account. 
Our 


[20] 


Our forefathers ordained that both theſe Writts might be had 


with ficut alias, & pluries, and not reſting here ordered an A:- 


tachment againt the Sheriff, incaſc he refuſed to yield obedience to 
the VVritt, which Artachment is in the Regiſter thus: | 

«The King to His Coroners in the County of X. Greeting, 

& If W. of W. Clerk, &c. Cauſeth you, &c. Then put, &c. W, 

<« the High Sheriff of our County aforeſaid to give fecurity, that 

« he ſhall be before us ſach a day, to ſhew Caufe why, whereas 

«ve lately commanded the body of the aforeſaid Will:zam to be 

& Impriſoned according to the cuſtom of Ezgland; upon the Bi- 

- © thop of Ely his denunciation of him as Excommunicate, and 

&« contemning the Authority of the Church, until he ſhould faris- 

<« fie the Holy Church, &c: and we hearing "that although the 

« aforeſaid W. often offered the ' Biſhop fitting Caution, 

& ec, yet he hath refuſed to accept it ; by reafon of. which 

& we often commanded him our High Sheriff aforeſaid, in perſon 

<« to go tothe ſaid Biſhop, &c. and that he ſhould command the 

<« fajd A. to be delivered, or ſignifie the cauſe to us, why he diſ- 

© obeyed our com:nands, &c. or to appear before us, &c. and 

_ «there to have our V Vrittdire&ed unto him; yet, the High She- 

_ «< riff aforeſaid\deſpiſing our Command to do the premiſes, or at 


<« leaſt give us a reaſon why he would not, or could not Execute 


- & the fame, or appear before us the day aforeſaid ; and regarded 


" EUngt to: make return of our VVritt as we hear, tothe manifeſt 


« contempt both of us, 'and our Commands aforeſaid, and the 
< no ſmall dammage and oppreſſion of the ſaid W. And we com- 
© mand youzthat youtaking a fitting caution of the ſaid WW. for his 
<« obeying the Commands of the Church according to Law,and de- 
< liver him from the Priſon aforeſaid, if he be there detainedupon 
- & thatand na other account. Be Ts 
This, Sir, is theknown Law of Ernz1and, in the cafe of perſons 
ſo impriſoned ; . nor is it poſſible , * any Englifh Liberty ſhould be 
more fortified. ' 16 | 
But, Sir, My Lord Chancellor Hide (to whom weare behoſden 
for more of this nature then this) by what Authority I cannot tell, 
turned this VVritt of Common Faſbice to. be granted readily, and 
of courſe into a Write -f Diſcretion , making an ' Order, 
That it ſhould not be granted, but upon a Petition firſt offered for as to 
him, or the Succefſwe Lord Chancellors, or Lord Keepers; which Pe- 
tition he took a liberty to grant, or not to grant as he pleaſed : (VVe 
were 


= ( 


_ 


Non-conformiſts, is their not obeying the Law, and what 
plainer then this, or more ſtrong and juſt ? 2 


E142 


were beholden to him that he did not put» the like reſtraint: upon' all 


other VVrittsof Common Juſtice, for he might have done it by the 
like Authority.) Hence this Writt is not :gained but with great 
charge and diffcnlty. I mean the firſt VVritt to the Biſhop ; With. 


"what Juſtice this is done, Sir, I leave to youto determine. 


W hen it is granted, ſome Biſhops have taken themſelves: to be at 


liberty,, whether to Obey it or no. Some have utterly refafed ir, 
'with the expreſſionof great anger, and threatning Perfons'that they 


ſhould ſeck to come! out of Priſon that way, [that #s,by an eftabliſhed 
Common Law Writ. Yet, allthat theſe menhave to fay againſt = 
w can 


When the Biſhop hath thus refuſed, | {which hath beer often) I 


beſeech you;Sir,inquirc what ſuccefs they have had, whohave moved 
-for the Second Write to the High Sheriff. It hath beenoften moved for; 
1 beſcech you Sir inquire what. the reaſon is, that all His 12ajeſties 


Subjefts cannot obtain theſe Writts of Common Juſtice from Curſitors.. 
Why the VVritt de Excom. capiendo flies about ſo freely, and the 


\ VVritt de Cantione admittend is got ſo difficultly, when the latter is 


as good Law, and as much the demanders right, as the former ; and 
the latter is for the Liberty of the Subjetts perſon, (which all the Law 
of England highly favours) and the former is for the reſtraint of it. 
If Sir, (till a Srarzzte can be obtained to procure good mens Liberty 
from an old Popiſh V Vritt,) the Law muſt have its courſe on that 
hand : I pray letit have its courſe on the other hand alſo; and let us 
not have the Liberty of our perſons at the mercy of every Regiſter 
that wants Money. | 
Sir, I would not be miſtaken, 7 very well know. that in ſach Chan- 
ccllours Court, in the Court of' the Arches and Delegates, &c. many 
great and weighty canfes of great and fnomentous natures are heard, 
and they at preſent have no engine, no method of Law, but by way 
of Excomunication, preſcribed to force the appearance of perſons to 
anſwer charges, or to force an obedience to their decrees. # have 
nothing to doe to direct my Soveraign; or 4 Parliament by what 
Courts or Judges,ſuch or ſuch cauſes ſhall be tryed, be they by whom 
his Majefty and his Parliament pleaſe ; noris it reaſonable that they 
ſhould be without a Covercive power, both for appearance at their 


- commands, and obedience to their Decrees;, Your Honourable Aſſer- 


bly knows how to reach them out a. ſword fit for their uſe, _ 
F 


* ©. Inour Common-Law, there is Tudgmen 
” > thereare Amerciaments zInthe | ugh 
| Attachment, and then 4 Writ of | Re 


> 


truly judge it tedious, wereit not u 


I take my legveand reſt, Sir, &zc. * 


'; 


in our Commer Lord hath ſaid ſrite, and what you bind on Earth fp 
be bound in Heaven. 1beg your pardon for folong a letter, 1h 


| Fibrery (GT the Th 
UNION THEOLOGICAL SEMINARY 
: 1} New York _-- | 


| ellion. May it pleaſe you; Sirz to. / > 
put any of theſe ſwords into their hands. But oh forbear this edged * 
role, which wounds both ſout ; dy, and isnot to be uſed but by. 


them, to whom, and againſtthem, whom, and in the majuger where- | 


an unuſual ſubjedt, and where 


thematter led me toit,and did I not know your great zeal for the 'Glo- 

ry of God, the Subjeds, juſt Liberty, and your compaſſion for many 
perſons, and families, already undone,and every day undoing, if your - 
Honturable Aſſembly cometh not ſeaſonably in to their reſcue. Humbly * 
committing them, Sir, together with your Honourable Aſemblyto the. 
God of all Order, and Governmegt, and the fountainof allwiſdom, | 
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